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January 19, 1995

M. Frederick Harris
P. O Box 143
Hi | o, Hawai i 96721

Dear M. Harris:

Re: Certified List of Eligibles and Background
I nf ormati on Concerni ng Unsuccessful Job Applicants
for a Hawaii County Civil Service Position

This is in response to your letter to the Ofice of
Information Practices ("O P") requesting an advisory opinion
concerning the public's right to i nspect and copy "the
entire list of certified eligibles and the ratings affixed
thereto" that the County of Hawaii maintains for the
previ ously vacant position of Planner 111, as well as the
el igible individuals' "resume(s) with the usual deletions as
if they had been selected for the position.”

| SSUES PRESENTED

1. Wether, under the UniformInformation Practices
Act (Modified), chapter 92F, Hawaii Revised Statutes
("UPA"), the certified list of eligibles, with the ratings,
for the County of Hawaii's position of Planner 111 nust be
made avail able for public inspection and copyi ng upon
request.

2. \Whether, under the U PA, background information
concerni ng the unsuccessful enploynent applicants |isted on
the certified list of eligibles, with the nanmes of the
appl i cants segregated, nust be nade available for public
i nspection and copyi ng upon request.

BRI EF ANSWERS

1. No. 1In a previous advisory opinion, the QP
determ ned that, with the exception of the nane of the
successful eligible appointed to the position, certified
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lists of eligibles are protected fromdi scl osure under the
UPA See OP Op. Ltr. No. 90-14 (March 30, 1990).
Specifically, the U PA s personal privacy exception permts
an agency to wthhold public access to the nanes of
unsuccessful eligibles as well as the hone addresses and

t el ephone nunbers of all eligibles. In addition, the U PA s
"frustration of a legitimte governnent function"” exception
al so permts an agency to wi thhold the nanes of the
unsuccessful eligibles. QP Op. Ltr. No. 90-14 at 5-6.
Thus, segregation of all information protected under these
two Ul PA exceptions would | eave remai ning only the nane of
the successful eligible, whose identity has already been
revealed to you by the Director of Personnel, County of
Hawai i .

Further, the list of certified eligibles does not
contain the ratings or exam nation scores of the certified
eligibles. If this information is provided on other records
"in areadily retrievable formand can reasonably be
segregated frominformation identifying the individuals, the
exam nation scores of the certified eligibles shall be
di scl osed after information revealing the individuals'
identities is deleted.” QP Op. Ltr. No. 90-14 at 8.
However, if there is a likelihood of actual identification
of a certified eligible wwth the respective exam nation
score even after segregation of individually identifiable
information, then public disclosure of the exam nation score
will not be permitted in order to protect that individual's
right to privacy. Id.

2. Yes. Based upon our exam nation of the sanple
enpl oynent application provided to us by the Departnent of
Cvil Service, and al so because there are only four
unsuccessful applicants who are on the list of certified
eligibles, we believe that these enpl oynent applications are
reasonably segregable of individually identifiable
i nformati on and nust be nmade available for public inspection
and copying after such segregation. The O P believes that
the following itens contained on the enpl oynent applications
would result in the "likelihood of actual identification"
and, therefore, nust be segregated fromthe applications
before they are disclosed: signature of applicant; nane;
soci al security nunber; address; tel ephone (both honme and
busi ness); driver's |icense nunber; current and previous
enpl oyers' nanes; current and previous enpl oyers' addresses;
and nanes of i mmedi ate supervisors for current and al
previ ous enploynent. The remaining information, which
consists of: citizenship; residence; title of job applied
for; exam nation nunber; mlitary service wthout details;
education; license without registration nunber; and
enpl oynment experience fromwhich the nanme of the enployer,
enpl oyer' s address, and the nane of the inmedi ate supervisor
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are renoved, nust be nade avail able for public inspection
and copyi ng upon request.

FACTS

When there is a vacant civil service position for the
County of Hawaii, the Departnent of Cvil Service, County of
Hawaii ("DCS"), provides the County agency with a certified
list of eligibles consisting of five applicants for a
positi on who have the highest civil service exam nation
scores anong the pool of applicants. The nanes of these
five applicants, along with their home or mailing addresses
and hone tel ephone nunbers, are listed in rank according to
their exam nation scores. However, these exam nation scores
are set forth in other records and do not appear on the
certified list of eligibles.

You requested a copy of the certified list of eligibles
and their ratings for the position of Planner 1Il with the
County of Hawaii, which was publicly advertised on Cctober
11, 1992. 1In addition, you al so requested copies of the
resunes of all the certified eligibles, with the nanes of
the individuals deleted. In aletter to you dated March 8,
1993, Mchael R Ben, the Director of Personnel for the
County of Hawaii, denied your request, but disclosed the
identity of the certified eligible actually appointed to the
Pl anner 111 position. M. Ben also infornmed you that a copy
of this individual's application is avail abl e upon paynent
of the appropriate copying fees.

Al t hough you requested to inspect the resumés of the
unsuccessful applicants on the certified list of eligibles,
the only record maintained by the DCS that would contain
such background informati on about an unsuccessful applicant
is the "Application for Enploynent"” form ("application
form') each applicant submtted when applying for this
position. At the OP s request, the DCS forwarded a copy of
a blank application formfor the OP s review. A copy of
this application formis attached as Exhibit "A"

DI SCUSSI ON
| NTRODUCTI ON

The Ul PA begins with the general prem se that "[a]ll
government records are open to public inspection unless
access is restricted or closed by law " Haw Rev. Stat.
892F-11(a) (Supp. 1992). Section 92F-11(b), Hawaii Revi sed
Statutes, further explains that "[e] xcept as provided in
section 92F- 13, each agency upon request by any person shal
make governnent records avail able for inspection and copying
during regul ar business hours."
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1. CERTIFIED LI ST OF ELI G BLES

Two of the U PA s exceptions contained in section 92F-
13, Hawaii Revised Statutes, apply to permt the DCS to
withhold all of the information on the certified list of
el i gibles, except the nanme of the successful eligible
appointed to the position. Section 92F-13(1), Hawaii
Revi sed Statutes, provides that an agency may w t hhol d
public access to "[g]overnnment records which, if disclosed,
woul d constitute a clearly unwarranted invasion of personal
privacy." This personal privacy exception protects the
names of the unsuccessful eligibles and their honme addresses
and tel ephone nunbers, as well as the home address and hone
t el ephone nunber of the successful eligible appointed to the
position. See OP Op. Ltr. No. 91-12 (Aug. 8, 1991) (hone
addresses and hone tel ephone nunbers of State Enpl oynent
Services job applicants are confidential); OP Op. Ltr. No.
89-4 (Nov. 9. 1989) (Hawaiian Honel ands applicants' hone
addresses and hone tel ephone nunbers protected under U PA's
personal privacy exception).

Section 92F-13(3), Hawaii Revised Statutes, protects
"[g] overnnent records that, by their nature, nust be
confidential in order for the governnent to avoid the
frustration of a legitimte governnment function." Because
the disclosure of the identities of unsuccessful applicants
may di scourage individuals fromapplying for a governnent
position, the UPA s "frustration" exception has been found
to protect the nanes of the unsuccessful eligibles. See QP
Qp. Ltr. No. 90-14 at 6 (March 30, 1990). In a letter to
you dated March 8, 1993, Mchael R Ben, Director of
Personnel for the County of Hawaii, disclosed the nanme of
t he successful eligible appointed to the Planner 111
posi tion.

You al so requested the ratings on the certified list of
eligibles; however, neither the ratings of the eligibles nor
their exam nation scores appear on the certified list of
eligibles. In OP Op. Ltr. No. 90-14, we al so noted that
the ratings or the exam nation scores of the eligibles are
not contained on the certified |list of eligibles, but may be
contained in other records maintained by the Departnent of
Cvil Service. W further observed that if the ratings or
exam nation scores are maintained by the Departnent of G vil
Service in areadily retrievable form this information may
be publicly disclosed after segregation of all individually
identifiable information. However, if there is a likelihood
of actual identification of a certified eligible with the
respective rating or exam nation score even with the
identity segregated, then public disclosure will not be
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permtted in order to protect that individual's right to
privacy. See O P Op. Ltr. No. 90-14 at 8.

[11. BACKGROUND | NFORMATI ON OF UNSUCCESSFUL APPLI CANTS

In previous advisory opinions, the OP has determ ned
that two of the U PA s exceptions apply to permt agencies
to withhold information identifying unsuccessful applicants
for public enploynent. See OP Op. Ltr. No. 94-8 (May 12,
1994); O P Op. Ltr. No. 90-14 (March 30, 1990); O P Op. Ltr.
No. 89-2 (Cct. 27, 1989). Section 92F-13(1), Hawaii Revised
Statutes, which provides that an agency nmay w t hhol d public
access to "[g]overnnent records which, if disclosed, would
constitute a clearly unwarranted invasion of personal
privacy," permts wthholding of information that would
identify unsuccessful applicants. Information identifying
unsuccessful applicants for public enploynment is also
prot ected under the U PA exception for "[g]overnnment records
that, by their nature, nust be confidential in order for
government to avoid the frustration of a legitimte
governnent function." Haw. Rev. Stat. section 92F-13(3)
(Supp. 1992 and Conp. 1993). See also OP Op. Ltr. No. 90-
14 at 6.

I n previous advisory opinions, the OP has noted that,
under the federal Freedom of Information Act, 5 U S. C
section 552 (1988) ("FO A"), the standard for determ ning
when i nformati on should be segregated froma record is
"whet her the information, if disclosed, would result in the
“likelihood of actual identification' of an individual."

See OP Op. Ltr. No. 94-8 at 10; Arieff v. US. Dep't of
Navy, 712 F.2d 1462, 1467 (D.C. Cr. 1983); Citizens for
Environmental Quality, Inc. v. United States Dep't of
Agriculture, 602 F. Supp. 534, 538 (D.D.C. 1984). Thus, if
the records requested concerning the unsuccessful applicants
can be reasonably segregated of individually identifiable
informati on and no other U PA exception applies, then the
segregat ed records nust be nmade avail able for inspection and

copyi ng.

In OP Opinion Letter No. 94-8, which concerned the
di scl osure of applications submtted to the Honolulu Police
Departnent ("HPD') for the position of Metropolitan Police
Assistant Chief ("MPAC'), the O P concluded that "even if an
unsuccessful MPAC candidate's nanme is segregated fromthe
application, the application still contains other
information that would directly reveal the identity of the
unsuccessful MPAC candi date, such as social security nunber,
home address, and hone tel ephone nunber.” OP Op. Ltr. No.
94-8 at 11. In addition, the candidate's current position
at the HPD, business tel ephone nunber, previous work
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experience, and education and training would also result in
the "likelihood of actual identification" because the pool
of candi dates consi sted exclusively of HPD officers.
However, the applicant's citizen status, residency,
qualification for veteran's preference w thout details, and
avai lability for enploynent are not protected by the U PA' s
personal privacy exception and nust be publicly disclosed if
reasonably segregable fromthe confidential information
contained in the applications. Id.

Simlarly, in Core v. United States Postal Service, 730
F.2d 946 (4th Cr. 1984), where an enpl oyee requested the
enpl oynent histories of applicants for a particular federal
position, the court found that the requested information was
di scl osabl e for the successful applicants, but not for the
unsuccessful applicants. Even if the nanes of the
unsuccessful applicants were deleted, the applications
contai ned the nanes of present and forner enployers, awards,
commendat i ons, and nenbership in professional organizations,
all of which would provide sufficient information for
interested persons to identify the unsuccessful applicants.

Core at 948.

Based upon the principles set forth in OP Opinion
Letter No. 94-8 and the Core decision, and after exam ning
t he sanpl e enpl oynent application provided to the QP by the
DCS, we believe that the enpl oynent applications of the four
unsuccessful applicants on the list of certified eligibles
are reasonably segregable of information that would, if

di scl osed, result in the "likelihood of actual
identification.” In our opinion, the follow ng information
would result in the "likelihood of actual identification"

and, therefore, nust be segregated fromthe application
forms before they are disclosed: signature of the applicant;
name; social security nunber; address; telephone (both hone
and business); driver's license nunber; current and previous
enpl oyers' nanes and addresses; and nanes of i nmedi ate
supervisors for current and all previous enpl oynent.

In contrast, we believe that the following itens
remai ni ng on the enpl oynent applications nust be discl osed
under the U PA: citizenship; residence; title of job
applied for; examnation nunber; mlitary service wthout
details; education; license without registration nunber; and
enpl oynent experience after the nane of the enployer,
enpl oyer's address, and nane of imedi ate supervi sor has
been renoved.

CONCLUSI ON

Under the U PA, the only publicly available information
on a list of certified eligibles is the identity of the

OP . Ltr. No. 95-2



M. Frederick Harris
January 19, 1995
Page [page \* arabicO7

successful eligible appointed to the position. See QP Op.
Ltr. No. 90-14. However, the Director of Personnel has

al ready disclosed to you the identity of the successful
eligible appointed to the Planner 11 position. Al though
the ratings and exam nation scores are not contained on the
list of certified eligibles, this information should be
publicly disclosed if it is readily retrievable from ot her
records maintained by the Departnent of Personnel and al so
if it is possible to segregate all individually identifiable
information fromthese records. However, if there is a

l'i kel i hood of actual identification of a certified eligible
with the respective rating or exam nation score even with
the identity segregated, the rating or exam nation score
must remain confidential in order to avoid a "clearly
unwarranted i nvasi on of personal privacy" under section 92F-
13(1), Hawaii Revised Statutes.

The Ul PA' s personal privacy exception protects nuch of
t he background information on the unsuccessful applicants
frompublic disclosure. However, sonme of the information on
the application formwuld not result in the "likelihood of
actual identification" and nust be nmade avail able for public
i nspection. Once the applications of the unsuccessful
appl i cants have been segregated of the individually
identifying information, the applications nust be nade
avai l abl e for public inspection and copyi ng under the U PA.

Very truly yours,

Stella M Lee
Staff Attorney

APPROVED:

Kat hl een A. Cal | aghan
Director

SM.: sc
At t achnment
C: Honor abl e M chael R Ben
Director of Personnel, County of Hawaii

Honor abl e Ri chard Wir deman
Cor porati on Counsel, County of Hawai i
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